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I. Introduction 


France, with its quasi obsessive tradition of secularism (laicité) is often singled out from its 
European neighbours for its strict approach to regulating religious symbols in the public 
sphere.” By adopting Law n°2004-228 banning the wearing of religious symbols at school,* 
France has unequivocally resisted a relaxation of the prohibition of manifestation of religious 
beliefs in the public sphere. This legislation is the culmination of France’s long tradition of 
laicité which goes back to the 19" century and originated in the conflict between the Catholic 
Church and the French Republic. As such, the law is deemed to mark an important feature of 
the separation of powers and the independence of the state from religious pressure. More 
recently and following the same stance, the French Parliament went even further by 
approving a Bill banning the wearing of the full veil in public.* The Bill which the French 
Senate adopted with an overwhelming majority (246 to 1) provides that in the public sphere 
no one can wear a garment intended to fully cover one’s face.” While the wording of the law 
does not point towards religious attire only, it is clear that it was intended to target the small 
minority of Muslim women who wear the burga® in France. Proponents of the law allege that 
full face covers, the burga in particular, infringe republican values especially laicité, equality 
between men and women, citizenship as well as freedom of worship.’ 


While France is a secular country par excellence, protection of human rights including 
freedom of thought, conscience and religion has been a constant preoccupation of the state 
since the revolution of 1789. Article 10 of the 1789 Declaration of the Rights of Man 
provides that: ‘No one may be disturbed on account of his opinions, even religious ones, as 
long as the manifestation of such opinions does not interfere with the established Law and 
Order’.® Freedom of religion is also afforded constitutional protection. Article 1 of the 
Constitution of 4 October 1958 provides: ‘France shall be an indivisible, secular, democratic 
and social Republic. It shall ensure the equality of all citizens before the law, without 
distinction of origin, race or religion. It shall respect all beliefs’.° It appears therefore that 
freedom of thoughts is positively protected, in compliance with article 9 (1) of the European 
Convention on Human Rights (ECHR).'° Freedom to display religious symbols in public 


1 Senior Lecturer in Law, University of Westminster, London, UK. I would like to thank my colleague and friend Dr Lisa Webley for her ongoing support throughout 
producing this chapter. The many inspiring conversations we have had over the months have given me invaluable guidance and provided me with a solid foundation for this 
chapter. I am also thankful to my friend Lindsay Martin for her help in formatting the final document. 

2 France is the only European country to explicitly provide for secularism in its Constitution. 

3 Loi n°2004-228 du 15 mars 2004 encadrant, en application du principe de laicité, le port de signes ou de tenues manifestant une appartenance religieuse dans les écoles, 
colléges et lycées publics. For the full text see: <http://legifrance. gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000417977> accessed 26 October 2010. 

4 Projet de loi interdisant la dissimulation du visage dans l'espace public, n° 2520, déposé le 19 mai 2010. For the full text see : <http://www.assemblee- 

nationale. fr/13/pdf/projets/pl2520.pdf> accessed 26 October 2010. 

5 Article 1 — ‘nul ne peut, dans I'espace public, porter une tenue destinée a dissimuler son visage’. 

6 Full body garment which covers the whole face with a small opening for the eyes. 

7 Liberté de culte. 

8 The French Declaration of Human Rights 1789. For the full text see: <http://www.assemblee-nationale.fr/histoire/dudh/1789.asp> accessed 26 October 2010. 

9 The 1958 Constitution, available at: <http://www.legifrance.gouv.fr/html/constitution/constitution2.htm> accessed 26 October 2010. 

10 Article 9(1) of the ECHR provides: ‘Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and 
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however is restricted by laicité which is enforced through the legislation'' as permissible by 
article 9(2) of the ECHR." Yet, the French ban on religious symbols in the public domain, at 
schools or otherwise has often been accused of breaching human rights, '* exacerbating 
religious and ethnic differences or resulting in indirect discrimination. 4 One may indeed 
legitimately question the extent to which freedom of religion may be successfully protected 
in a country that prides itself on republicanism and Jaicité. Can one legitimately assume that 
the minority of Muslim women who choose to wear the burqa are free to practice their 
religion while being excluded from public life unless they are prepared to give up on their 
religious attire? 


This chapter seeks to examine how, if at all, France has tackled the challenge of reconciling 
freedom of religion with secularism, two values that may seem incompatible. It looks at the 
protection afforded to freedom of religion in the French constitution as well as the country’s 
core values of republicanism and secularism. It also considers the socio-political context 
leading to the adoption of both the 2004 law banning religious symbols at school and the 
most recent law which bans full face covers in the public sphere. This chapter attempts to 
provide an understanding of how both laws came to be seen as a necessity for the 
enforcement of the notion of /aicité, a cornerstone of French Republicanism and provides a 
starting point for the debate on whether those laws and more generally secularism are 
compatible with freedom of religion. 


II. Historical & theoretical background to the Law of 1905 
1. Religion vs. the State 


Since 1905 and the enactment of the law separating church and state, France has been a 
secular society. The enactment of this law, a key feature of republicanism marked the end of 
a long battle between the state and the church in the struggle for power. Many of the ideas 
which shaped France’s republican policy, including Jaicité originated in the century of the 
enlightenment (XVIII century) with philosophers such as Montesquieu, Rousseau, Voltaire 
and Diderot promoting the use of reason and logic over the blind following of the King and 
the Church. The enlightenment century culminated in the French revolution of 1789 which 
signified the end of the power of the church and of the monarchy." It is in this context that 
the relationship between the state and religion as we know it today has evolved in France. At 
the outset therefore there existed a negative presumption by the state of religion. Religion, 
embodied within the church was the enemy of the state in the struggle for power. With the 
enactment of the law of 1905, religion was relegated to the private sphere and France 
officially became a secular state. 


The law of 1905 is based on two key principles: freedom of conscience and the separation of 
church and state, these provide the foundations for laicité. Freedom of conscience is 
guaranteed under article | and includes freedom of worship provided that it does not interfere 





11 Mainly and in particular, the law of 1905, the law of 2004 and the recent law on the full face cover. This will be discussed later in part IV. 

12 Article 9(2) ‘Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in 
the interests of public safety, for the protection of public order, health or morals, or the protection of the rights and freedoms of others’. 

13 See Human Rights Watch, ‘France: Headscarf Ban Violates Religious Freedom’ (26 February 2004) <http://www.hrw.org/english/docs/2004/02/26/france7666.htm> 
accessed 23 November 2010. 

14 See for instance Joan Wallach Scott, The Politics of the Veil ( Princeton University Press 2007). 


15 On the history of laicité see generally Jean Beaubérot, Histoire de la laicité en France (PUF 2000). 
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with public order.'° Critics of this article argue that it is the result of a war against 
Catholicism and that freedom of worship alone does not guarantee freedom to practice one’s 
religion.'’ Yet the article was adopted by a large majority both in both chambers of the 
French Parliament.'® Separation of church and state is governed by article 2'° which provides 
that the state does not recognise, remunerate or fund any religion. As such, it becomes 
religiously neutral. As rightly pointed out by Jacques Robert though, the law of 1905 is quite 
outdated since it does not take into account those religious groups which were absent from 
France at the time of drafting. In particular, Muslims are not taken into account. *? Moreover, 
despite the French claim to laicité, the calendar of the Republic is essentially Christian. 
Except the French national holidays such as Bastille Day, all other holidays are Christian 
(Ascension, Easter, Christmas).”! Therefore, it can be said that although the state aspires to be 
neutral, Catholics are put in a more favourable position in that they can practice their religion 
more freely than Muslims or Jews as it is facilitated by the calendar. For instance, going to 
Church on Sunday is possible whereas attending Friday prayers or respecting the Sabbath 
may not be possible if one is employed. 


The neutrality of the state is essentially what became known as Jaicité and in order to 
understand how it became a key feature of the French sn Republic, one must look at the 
theories that have shaped the doctrine over the centuries. 


2. Republicanism 


France is a constitutional republic, currently governed by the Constitution of the 5 Republic, 
which dates back to 1958.** The Constitution is grounded on republican theories which 
emerged during the enlightenment century and crystallised with the French revolution of 
1789. Republicanism is traditionally defined as universalist in nature in that it purports to 
establish a French identity and requires that the individual transcends any cultural, social or 
religious belonging in order to achieve individual autonomy as opposed to multiculturalism 
as we know it in England, which traditionally seeks public recognition of cultural diversity.”* 
As such, republicanism presupposes that the state is free from any influence from the church 
and religion in general. As a counterpart, the state will not interfere with religion, by refusing 
to recognise one religion it agrees not to deny any.“ 


The constitution is based on three pillars Liberté (freedom), Egalité (equality), Fraternité 
(citizenship) these are rooted in republican theories. The French philosophers of the 
enlightenment considered individual autonomy as key to the realisation of the right to liberty 
as according to them, real freedom could not be achieved without freedom from religion and 
tradition. They saw school education as key in contributing to the learning of individual 


16 ‘La République assure la liberté de conscience. Elle garantit le libre exercice des cultes sous les seules restrictions édictées ci-aprés dans I'intérét de l'ordre public’. 
17 Conseil d’Etat, ‘Rapport public : jurisprudence et avis de 2003 - Un siécle de laicité’ (2004) 259, 
<http://lesrapports.ladocumentationfrancaise.fr/BRP/044000121/0000.pdf> accessed 1 November 2010. 

18 ibid. 

19 ‘La République ne reconnait, ne salarie ni ne subventionne aucun culte’ full text available at: 

<http://www.legifrance. gouv.fr/affichTexte.do?cidTexte=LEGITEXT000006070169&dateTexte=20101027> accessed 26 October 10. 

20 See Jacques Robert, ‘Religious Liberty and French Secularism’ (2003) BYU L Rev 637, 656. 

21 ibid 659. 

22 The 1958 Constitution (n 9). 

23 See generally Cécile Laborde, ‘The Culture(s) of the Republic, Nationalism and Multiculturalism in French Republican Thought’ (October 2001) PT 29(5), 716. 





24 ‘Si l’état ne reconnait aucune religion il doit n’en méconnaitre aucune’. 


25 Slogan of the republic — see article 2 of the Constitution. 


autonomy~° and it is interesting to note that the term Jaicité first emerged in the context of 
schools in the preamble of the constitution of 1946.7’ With this in mind, state schools have 
the role of developing children’s autonomy so that they may exercise their right to liberty 
through distancing themselves from their original affiliation. ** It follows therefore that 
equality is achieved by putting cultural differences aside rather than via the recognition and 
reinforcement of cultural differences as in multiculturalism. Fraternity comes from a 
common inclination of citizens to actively participate in the free political community.” AS 
Laborde puts it ‘The bond of citizenship would be eroded if society were fragmented into a 
collection of identity groups seeking recognition rather than work towards the public 
interest.’*” Thus, fraternity requires autonomy, in order to flourish. 


While it may indeed be important to distance oneself from cultural, social and religious 
affiliation in order to achieve a certain level of autonomy and ultimately exercise one’s right 
to liberty including the freedom to choose (or not to choose) one’s religion, the goal of 
creating a universal community of citizens which share a single culture sits uneasily with the 
French diverse social reality. As Jennings points out, the French Republic is ambivalent in 
nature. It is a culturally and ethnically diverse society (in part due to the large population of 
immigrants of North African origin) but yet not one that describes itself as a pluralist society. 
Instead, the Republican tradition still holds strong within the French society and in particular 
within the field of education. *! French social policy has tended to focus on integration rather 
than on the recognition of collective rights which is essential to multiculturalism as we know 
it in the UK. In fact, Republicanism is focused on the recognition of the individual rather than 
the group and its ability to exist outside its historical, social, cultural and religious affiliation. 
Secularism therefore is a pre-requisite for republicanism as autonomy can only be achieved if 
religion is kept separate from the state. 


III The French laicité as a core principle of the Republic 


While the law of 1905 established the separation between church and state, which is key to 
laicité, it did not make any explicit reference to the word laicité. Laicité came to be 
recognised later in both the 1946 and 1948 constitution (article 1). 


The French Jaicité derives from the freedom of conscience as well as the principle of equality 
of citizens and in France presupposes the separation of church and state so that no religion 
has a privileged status within the Republic and individuals are entitled to freedom of opinion 
and faith. Three main principles govern the principle of Jaicité: neutrality of the state, 
freedom of conscience and pluralism. 


Neutrality of the State is the main prerequisite to /aicité. Article 1 of the French Constitution 
guarantees equality before the law of all citizens, regardless of origin, race or religion.” This 
entails a duty for the state to appear religiously neutral in the provision of public services. 
Thus, the principle of neutrality of the agents of the state (neutralité des agents du service 





26 Laborde (n 23) at 718. 

27 Article 13 *... L’organisation de l’enseignement public gratuit et laique a tous les degrés est un devoir de |’Etat’ (...The organisation of public and free education at all 
levels is a duty of the State). 

28 Catherine Kintzler, La république en questions (1996) in Laborde (n 23) 719. 

29 ibid. 

30 Laborde (n 23) 720. 

31 Jeremy Jennings, ‘Citizenship, Republicanism and Multiculturalism in Contemporary France’ (October 2000) Br J Polit Sci 30(4) 575, 576. 

32 Conseil d’Etat (n 17) 272-278. 


33 ‘Elle assure l'égalité devant la loi de tous les citoyens sans distinction d'origine, de race ou de religion’. 


public) ** stipulates that manifestation of beliefs or the wearing of religious symbols are 
forbidden for those working on behalf on the state including the police, school teachers, 
government ministers, local council workers, public medical personnel etc. This injunction 
against the display of religious symbols preserves the public sphere as a secular space, while 
allowing the private sphere to be imbued with religious identity, free from interference by the 
state. 


This principle implies a clear division between on the one hand a citizen’s private life and the 
public sphere on the other hand. It becomes difficult for citizens to practice their religion 
outside the private sphere. At a time where the dominant religion was by far Christianism, the 
distinction between belief and practice might not have been viewed as an infringement to 
one’s freedom of religion since Christianity is mainly a belief based religion which does not 
generally require that their members display their faith. In today’s French diverse and 
multicultural society however, one must distinguish between those religions that are belief- 
based such as Christianity and others which are practice-based such as Sikhism, Islam and 
Judaism (in its most Orthodox form) and as such require that their members publicly display 
their faith. A Sikh man for instance must wear a turban as part of his identity as a Sikh or 
otherwise would not be considered as a member of the Sikh faith.*° 


With the principle of neutrality of the agents of the state, a Sikh man or a practicing Muslim 
woman are faced with the choice of either practicing their religion or working for the French 
Government. If they choose the latter, they must give up on their religious practice at least 
while they are on duty. This inevitably leads to religious discrimination as it excludes certain 
religious groups from certain professions unless they are prepared to renounce their religious 
practice while in service.*° Those who support the principle of the neutrality of the state argue 
that public administration must remain neutral and those working for the public sector are 
free to manifest their beliefs but not while in service. 


The laic state guarantees freedom of conscience, individuals are free to choose or not a 
religious or spiritual position, to change it or even cease to adhere to it. The state aims to 
ensure that no single group or community is allowed to impose on anyone their particular 
faith. It seeks to protect individuals from any physical or moral pressure on religious or 
spiritual grounds.*’ This is particularly important at school where the state has a duty to 
protect school children from any social pressure but at the same time allows them to form 
their own opinion on the various religions. In the laic state therefore religious freedom is 
guaranteed by protecting the individual from religious pressure particularly during childhood 
when the individual is most vulnerable.** This provides the rationale for the 2004 legislation 
on manifestation of belief at school and will be discussed in further detail in part IV. 


Pluralism, the third pillar of laicité is enshrined in article 2 of the law of 1905. By renouncing 
to the idea of a state religion, the republic places all religions on the same level. No single 
religion will have a special status and as such the old distinction between those official and 





34 Conseil d’Etat 3 mai 1950 Demoiselle Jamet in Bernard Stasi ‘Commission de réflexion sur l'application du principe de laicité dans la République : rapport au Président 
de la République’ (December 2003) para 2.2 available at: <lesrapports.ladocumentationfrancaise.fr/BRP/034000725/0000.pdf> accessed 14 January 2011. 

35 Ranvir Nayar, ‘French Sikhs defend the turban’, BBC News (Paris, 17 January 2004) <http://news.bbc.co.uk/1/hi/world/europe/3403775.stm> accessed 10 November 
2010. 

36 This is argued by Desmond M Clarke, ‘Freedom of thought in schools: a comparative study’ (1986) ICLQ 283. 

37 Stasi (n 34) para 1.2.2. 

38 Henrik Palmer Olsen and Stuart Toddington, Architectures of Justice (Ashgate 2007) 165. 


non-official religions is abolished.*’ The state therefore has a duty to protect those minority 
religions against any forms of discrimination. 


Over a century after the law of 1905, the French /aicité keeps being debated and has been a 
source of controversy especially since the law of 2004 which took Jaicité even further by 
banning religious symbols at school. In the next section we look at the more recent legislation 
on Jaicité and how religious minorities have been accommodated. 


IV. Laicité in context: accommodation of Minorities 
1. Socio-Political Background 


Following decolonisation of North Africa, France found itself with a large population of 
North African immigrants who are now well established in France and whose children are 
often French citizens.“’ It is estimated that there are currently between 5 and 6 million 
Muslims living in France, which makes it the largest Muslim community in Europe."! This 
influx of immigrants and their establishment in France resulted in an increasingly diverse and 
multicultural French society which perhaps conflicted to a certain extent with the underlying 
principle OF universalism which dominated French ideology over the succeeding republican 
regimes. 


French Muslims have indeed remained largely part of a poorer minority, mostly uneducated 
and marginalised, generally living at the outskirts of big cities in what has become known as 
‘les banlieues’. Literally ‘banlieue’ means suburb but over the years, it has come to be used 
pejoratively to denote those poorer suburbs, mainly populated with immigrants who mostly 
live in council estates (called ‘les cités’) and receive state benefit often linked to 
unemployment. Allegedly as a result of poverty and unemployment, the poorer suburbs have 
become a breeding ground for street crime making them even less attractive to small 
businesses and private housing schemes. Local public schools also have tended to achieve 
very poor success rates which adds to the negative stigma associated with the banlieues.” It 
is no surprise then that in the late 90s, some suburban schools became the theatre of a series 
of incidents involving Muslim headscarves.“* These later became known as ‘I’ affaire des 
foulards’ (the headscarves affair) and eventually led to the adoption in 2004 of the law 
banning religious symbols at school. 


‘L’affaire des foulards’ started in October 1989 when three Muslim girls were expelled from 
a school in one of the poor marginalised Parisian suburbs. The girls had refused to remove 
their headscarf which the school principal alleged was in contravention to the principle of 
laicité. The Conseil d’Etat (French constitutional court) in November 1989 ruled that the 
wearing of religious symbols was not incompatible with the principle of laicité as long as the 


39 Before the law of 1905 only Catholicism, Protestantism and Judaism were recognised religions and therefore in receipt of state funds. Robert (n 20) 640. 

40 See generally Jane Freedman, ‘Secularism as a Barrier to Integration? The French Dilemna’(August 2004) INT MIGR 42 (3) 5, 7-9. 

41 AFP, ‘5 4 6m de musulmans en France’ (Le Figaro, 28 June 2010) <http://www.lefigaro.fr/flash-actu/2010/06/28/97001-20100628FILW WW00407-5-a-6m-de- 
musulmans-en-france.php> accessed 23 November 2010. Note that due to the absence of census on ethnic minorities in France, it is impossible to have exact figures. 

42 For an account of the history of immigration and its resonance on laicité see Wallach Scott (n 14) 21-41. 

43 See generally statistics published by the French Ministry of Education available at: <http://www.education. gouv.fr/cid3014/indicateurs-de-resultats-des-lycees.html> 
accessed 23 November 2010. For instance in Lycée Henri Wallon in Aubervilliers, north of Paris, largely populated by immigrants, the pass rate at the baccalaureate in 2008 
was 71%; Lycée Jacques Brel La Courneuve, another banlieue, achieved only 63% while the Lycée Blaise Pascale in Orsay, south of Paris and therefore a relatively rich 
suburb, achieved a pass rate of 98% and Lycée Victor Hugo in Paris achieved 93%. 


44 See generally Freedman (n 40) 7-10. 


said symbol was not worn in a polemical or ostentatious manner.*> The decision as to whether 
a particular symbol would be considered as ostentatious was left to schools to decide. “ 
These events attracted a lot of media coverage*’ at a time where the international attention 
was already turned towards Islam with the start of the first Palestinian intifada as well as the 
Iranian fatwa against Salman Rushdie.** As a result, what began as a small school incident 
grew into a wider national debate on the place of Muslims in France. The headscarf became a 
symbol of Muslim identity in the secular Republic. More and more young Muslims took to 
wearing the headscarf and protests to claim the freedom to wear the headscarf in the 
classroom were organised in schools of various French cities.” 


In September 1994, following more school incidents, Francois Bayrou, then Minister of 
Education issued a decree prohibiting ostentatious signs of religious affiliations at school, 
discreet ones could be allowed.*° The decree suggested that schools revise their rules and 
regulations to take this into account but following the decree, more protests ensued and there 
were a number of exclusions from schools” which gave rise to various court decisions. The 
courts in deciding whether to overturn an exclusion had to look at whether the wearing of the 
religious symbol in question amounted to an act of proselytism or propaganda. If so then 
exclusion could be upheld. A number of exclusions were overturned for instance when pupils 
had been excluded solely on the ground of their wearing a headscarf which the school had 
deemed incompatible with /aicité. For instance, the Conseil d’Etat in a decision of 26 july 
1996” overturned the decision of a university who had denied access to female students 
wearing a headscarf on the ground that the university had received an anonymous security 
threat. The court held that the security threat could have been addressed without the need to 
deny access to those students. On the other hand in a decision of 27 November 1996,” the 
Conseil d’Etat confirmed 17 exclusions of students who organised protests against a change 
in the school’s rules and regulations following the decree. The Conseil d’Etat considered that 
the students went beyond their right to manifest their religion by disrupting the normal 
functioning of the school. 


Over the years, there were more and more cases of exclusions’ and more and more litigation 
as schools were left with the responsibility of deciding whether the wearing of a particular 
religious symbol could be seen as proselytism. This led to much confusion and inequalities 
and in 2003, in order to clarify the situation, then President Jacques Chirac decided to 
introduce a law that would ban all religious symbols at school. He commissioned the Stasi 
report on /aicité in the republic’ which would eventually lead to the adoption of the law of 
2004. 


45 Avis n° 346.893 relatif au port de signes d’appartenance religieuse, CE 27 Novembre 1989. 

46 Décision n° 130394, CE 2 Novembre 1992. 

47 See generally Pierre Tévanian, ‘Le voile médiatique. Un faux débat: “l’affaire du foulard islamique’”’ (2006) Communication, 25 (1). 

48 Wallach Scott (n 14) 71-72. 

49 See for example Judith Rueff, ‘Le défilé des intouchables’ Le Monde, Archives (24 October 1989). 

50 Circulaire n° 1649 du 20 Septembre 1994 <http://www.assemblee-nationale.fr/12/dossiers/documents-laicite/document-3.pdf> accessed 23 November 2010. 
51 See for example, Philippe Depalle, ‘Deux éléves portant le foulard islamique sont exclues d'un lycée de Nevers’, Le Monde, Archives (24 October 1995). 
52 Requéte n° 170106 du 26 Juillet 1996. 

53 Requéte n° 170207 170208 du 27 Novembre 1996. 





54 See for example : Caroline Monnot and Xavier Ternisen, ‘L'exclusion de deux lycéennes voilées divise l'extréme gauche’, Le Monde, Archives (9 October 2003). 


55 Stasi (n 34). 


2. Legal framework 
e The Law of 15" March 2004 : religious symbols at school 


The Stasi report was submitted to French President Jacques Chirac on 11 December 2003 by 
the Stasi commission, *° named after the ombudsman charged with the enquiry. The 
commission comprised mainly of scholars and intellectuals and the enquiry was based on 
interviews with stakeholders >’ including politicians, religious leaders, trade unions’ 
representatives, human rights NGOs, local representatives, school headmasters and teachers 
as well as students. The Stasi report led to the adoption of the law of 2004 banning the 
wearing of conspicuous signs of religious affiliations in public schools. 


The report reaffirmed the strong tradition of Jaicité and recalled its importance within the 
republic and especially for schools and public services. The Commission acknowledged that 
laicité was confronted with a new religious and spiritual diversity and noted that reasonable 
adjustments had already been made notably in relation to planning permission for new 
religious buildings, accommodation of religious holidays and accommodation of dietary 
requirements linked to religious beliefs and incorporating some religious studies in the school 
curriculum.*® 


The report provides examples of infringements to /aicité which the commission considered to 
be a threat to the neutrality of public services and of the state. In schools for instance, the 
commission noted that disruptions were caused by repeated absences for prayer or fast and 
young girls refusing to take part in PE lessons. Exams were also disrupted due to Muslim 
female students refusing to go through identity checks or refusing to be examined by a male 
examiner. In public hospitals, similar problems had occurred with husbands or fathers 
refusing to have their daughter or wife treated by a male doctor. Likewise, difficulties have 
also been reported in prisons.” 


The commission considered that those infringements were responsible for what they call 
‘repli communautaire’ (communautarism). This terminology in France is used to describe a 
phenomenon where minorities live in self-sufficient communities rather than integrating 
within the majority.” The report highlighted that schools or sports no longer helped to 
improve the situation. The commission noted for instance that community sport teams had 
developed and that they no longer took part in competitions at federation level, women also 
tended to be automatically excluded from communities’ swimming pools and _ public 
stadiums.°' The commission pointed out that the concept of mixité which in France advocates 
mixed access to public places such as sports equipment was being compromised by those 
practices, which in turn resulted in an infringement to equality between the sexes. 


Moreover, the Commission noted that women’s rights in those communities were in decline — 
‘la situation des filles dans les cités reléve d’un veritable drame’ (the situation of young 





56 Commission de réflexion sur l’application du principe de laicité dans la République. 
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60 See generally Wallach Scott (n 14). 
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62 ibid para 4.1.2.2. 


women on estates is a real concern).® The report notes that young women were victims of 
sexism and on the receiving end of verbal, psychological or physical pressure and violence. 
Some were forced to wear modest clothing and the report noted that while some women 
willingly choose to wear the headscarf, others were under pressure to wear it. Pressure 
usually came from their brother or father but also from the community as, were they not to 
wear a veil they were often seen as indecent or unfaithful.” 


Finally, the Commission noted the rise of racism and xenophobia especially targeted at 
Muslims, as well as anti-Semitism.© 


The commission made a number of recommendations in addition to outlawing conspicuous 
signs of religious affiliation at school. These included: the creation of a Charter on Laicité,© 
the establishment of a national school for Islamic studies, 6? the creation of Muslim 
chaplaincies in the army, alternatives to pork and fish on Friday in public service cafeterias™ 
and the recognition of some Muslims and Jewish holidays”. 


In a speech on the 17"" December 2003, then President Jacques Chirac announced that a law 
banning conspicuous religious signs at school would be put before Parliament, the proposal to 
add additional public holidays to the school calendar to accommodate important religious 
festivals was rejected. However, Chirac recommended that exams should not be set on those 
days. In relation to hospitals, he noted that nothing could justify that a patient would refuse to 
be treated by a doctor of the opposite sex and advocated a law to this effect. The proposal to 
create a Charter on Jaicité was retained and the President also insisted on the need to protect 
women’s rights and the principle of mixité.’° 


The Law banning the wearing of conspicuous signs of religious affiliations in public was 
voted through on 10 February 2004 in the National Assembly by a large majority (494/36). 
The law creates article L141-5-1 of the Education Code which provides that: “Dans les 
écoles, les colléges et les lycées publics, le port de signes ou tenues par lesquels les éléeves 
manifestent ostensiblement une appartenance religieuse est interdit.’ (In primary and 
secondary public education, the wearing of conspicuous signs of religious affiliation is 
forbidden. ) 


The law is particularly short but there is an accompanying application decree which specifies 
that the signs or dress that are forbidden are those that would lead one to be affiliated with a 
particular religion such as the Islamic veil (in all its forms), the Jewish yarmulke or a large 
cross. Presumably, the Sikh turban would also fall under this category. Discreet religious 
signs are allowed and the law does not forbid any attire or symbol worn by pupils without 
any religious significance.’' In case of a breach, the application decree recommends that a 


63 In the words of the head of an association ibid para 3.3.2.1. 

64 ibid. 

65 ibid para 3.3.2.2; On anti-Semitism in France see Sylvie Bacquet, ‘An Analysis of the Resurgence of Anti-Semitism in France’(2004) JDL I(4). 

66 Stasi (n 34) para 4.1.1.1. 

67 ibid 4.3.2. 

68 ibid 4.3.3ff. 

69 ibid 4.4. 

70 Jacques Chirac, ‘Discours relatif au respect du principe de laicité dans la république’ Fil-info-France (Paris 17 December 2003) <http://www.fil-info- 
france.com/actualites-monde/discours-chirac-loi-laicite.htm> accessed 23 November 2010. 

71 Circulaire n° 2004-084 du 18 mai 2004 JO du 22 Mai 2004 <http://www.legifrance. gouv.fr/affichTexte.do?cidTexte=J ORFTEXT000000252465&dateTexte=> accessed 
23 November 2010. 


dialogue is opened between the student and all those involved. Exclusion must be used as a 
last resort.’ 


The law came into force in September 2004 in time for the start of the new school year. The 
atmosphere was tense as two French journalists and their driver had been taken hostage by 
the Islamic army in Iraq in August, and the hostage takers had demanded that the law to be 
cancelled.’? But despite ongoing fears and tension, the first day of school was relatively 
smooth and only 240 religious symbols were reported, mainly Islamic headscarves. This 
figure gradually rose during the first week of school but remained reasonable.’ Some have 
put this down to the hostage taking situation but it has also been argued that it was as a result 
of a better understanding of /Jaicité following the success of the national and academic 
programs designed to assist the enforcement of the new law.” 


Those in favour of the law argue that the headscarf is a symbol of oppression for women and 
that in order to guarantee their freedom of religion (including freedom from religion), they 
need to be able to take it off if they so choose. French schools cannot endorse what might 
constitute a symbol of repression against women.”° As such, the law is seen as promoting 
equality and protecting the secular state and pupils from any social and religious pressure. 


The detractors of the law have argued that the law was enacted to target the French Muslim 
minority”’ as part of a fear of the rising Islamic fundamentalism.’* They have also argued that 
the law will reinforce France’s already strong policy of assimilation and integration.” Saxena 
argues that minority groups are required to surrender their identity in the name of 
assimilation.®” It is true that with laicité, it becomes difficult for minorities to manifest their 
identity outside the private sphere especially for those who follow a practice-based religion. 


The law has also frequently been accused of breaching human rights, in particular, article 9 
and 14 of the ECHR as well as Article 2 of Protocol 1 (right to education). The European 
Court of Human Rights however has never so far declared the French law incompatible with 
the ECHR since the prohibition is “prescribed by law’ and therefore falls within the state’s 
margin of appreciation. The right o belief is considered to be absolute, but the nght to 
manifest that belief is considered to be qualified and thus capable of restriction as long as that 
restriction is prescribed by law, in defence of a legitimate aim and proportionate. In July 2009, 
the Court upheld a number of exclusions for failure to comply with the law. The Court 
recognised that the law of 2004 placed a restriction on the manifestation of religion but since 
the law carried the legitimate aim of protecting the rights and freedom of others as well as 
public order, it was a justified interference and the expulsions were not disproportionate. The 
claims based on article 14 were also rejected because the law applies to all religious symbols 
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and the claim that the exclusions were an infringement to the right to education was also 
rejected since distance learning was available. *! We must also point out here that the French 
government subsidises a number of private schools, even religious ones.*” 


Despite the apparent legality of the law, it remains that for the minority of Muslim girls, 
Sikhs and Jewish boys who consider that wearing a veil, turban or kippa is an obligation of 
their religion, the law forces them to choose between their religion on the one hand and 
laicité on the other. It appears therefore that openly practicing their religion is not compatible 
with laicité. If they wish to continue to display their faith, they can continue to do so but only 
in private or in limited public spaces. As a result, many religious students have moved to 
religious schools or distance learning which will isolate them even more thus making the 
process of integration even more difficult. 


Regardless of stance, there continue to be a problem in that some Muslims argue that wearing 
the headscarf is a requirement of the Koran not a question of choice,®? similarly, for a Sikh, 
wearing a turban is a requirement of religion.** While the law focused on all conspicuous 
religious symbols, it is true that the impact of the law will mostly be felt by those who belong 
to a practice-based religion such as Muslims, Sikhs and practicing Jews. The Catholic 
majority in France is unlikely to be affected as they seldom wear large crosses and there is no 
such requirement in their religion — the wearing of a religious symbol is not considered an 
article of faith but rather an expression of faith. In that sense, the allegation that the 
legislation is discriminatory can be seen as well founded. Indeed, the reference to large 
catholic crosses in the decree has been accused of being a ‘symbolic gesture’ to avoid the 
charge of discrimination.*° 


More recently, it is the Muslim full face cover or burqa that became the subject of much 
controversy in France. While at the beginning of the new century, such garments were quasi 
inexistent in France, the practice gradually rose to reach 1900 at the beginning of the year 
2009.*° In October 2010, after over a year of being at the forefront of the public debate, the 
burqa was finally outlawed in public spaces. This legislation is discussed in the next sub- 
section. 


e The Law of 11 October 2010: prohibition of full face covers in public spaces 


In June 2009, French President Sarkozy launched the debate on the full face cover in a speech 
at the Palace of Versailles when he declared that the burqa was not welcome in France and 
described it as a ‘sign of subservience’, and contrary to the Republic’s principle of women’s 
dignity.*” Following Sarkozy’s comments, the French National Assembly commissioned a 
special enquiry into the wearing of the full face cover in France and whether it undermines 
secularism. The report of the inquiry which comprises over 600 pages was published after a 
very thorough examination of the practice and concluded that wearing a full face cover was 
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an infringement to liberty and to the dignity of women. The report indicated that the enquiry 
had concluded that the practice of wearing a full face cover is not prescribed by religion but 
instead constitutes a cultural custom, and amounts to excluding women from social life and is 
therefore against republican values. It recommended that the practice be outlawed in public 
places. 


Consulted on the issue, the rector of the Grand Mosque of Paris condemned the wearing of 
the burka in France, he said that French Islam must be open and liberal and that there is no 
need for French Muslims to hide behind a burka.*” The Head of the French Council of 
Muslim Faith indicated that while he supported taking action to discourage women from 
wearing a full face cover, a legal ban would stigmatise a vulnerable group.” The general 
Muslim public is also divided on the issue although it would appear that a majority are 
against the burga.”" 


In June 2010, the Rapport Garraud” noted that the face is synonymous with identity and thus 
the uniqueness of an individual and that dialogue can only come from the face. To hide one’s 
face is to exclude oneself from the social contract which allows citizens to live together (‘le 
vivre ensemble’). Acknowledging that outlawing the practice carries some risks, the report 
discusses the possibility that a law might result in more stigma for these Muslim women and 
thus on Islam altogether. Moreover, for those women who refuse to give up the practice, it 
might mean that they will be forced to remain at home which will lead to them to be even 
more isolated. Despite those reservations, the report recommended that a law be adopted and 
on 14" September 2010 the French Parliament voted through the law prohibiting the full head 
cover. Article 1 provides that ‘nul ne peut, dans l'espace public, porter une tenue destinée a 
dissimuler son visage’™’ (no one can in the public domain, wear a garment intended to fully 
cover one’s face). The new law includes all forms of head covers, not just the burqa but it is 
clear from the way the law came to be enacted that it was a reaction to the proliferation of full 
face covers (burqa or niqab) even though in France the practice remains confined to a small 
minority of women. 


Public space for the purpose of the law is defined at article 2 and includes: all public places 
including places open to the public or delivering a public service. This includes the streets 
and is thus wider in scope than previous bans on religious symbols in public service or public 
schools.” Exceptions include when a face cover is prescribed by law, for health reasons, 
sports or when worn during traditional or artistic manifestations. ° In addition, the Conseil 
Constitutionnel asked to review the law has held that it was conform to the constitution but 
added a reservation to the effect that the law could not apply in places of worship open to the 
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public.” Presumably this would mean that women have to cover their face before entering 
the place of worship as travelling from their home in a full face cover would constitute an 
infringement to the law. 


The law provides that breaches will result in fines of 150 euros for those caught wearing the 
veil, following a six month grace period to allow time to educate Muslim women about the 
ban has elapsed. Men who force their wives or daughters to cover themselves face penalties 
of up to 30,000 euros and a one-year jail term.”® 


Those who oppose the law argue that it was an overreaction to a minor problem since the 
practice only concerns a small number of Muslim women and that it is part of a crusade 
against Islam which in France does not fit with laicité. Those who support it on the other 
hand argue that the law was not enacted to address a religious problem since the burqa is not 
a religious requirement of Islam. °° Tt is a sectarian practice which is encouraged by a 
minority of Muslims called the Salafi movement which interpret the Koran to the letter. 
Instead, the law aims to address national security issues and respect for women. In an age 
where CCTV has become the norm, there is a gap between the practice of covering one’s face 
and issues of security. For instance, how can a teacher safely allow a child to leave school 
when picked up by someone with a full face cover — it may be difficult to be sure of the 
identity of the person coming to collect the child. bt 


The French law came after a number of other countries initiated bans on full face covers 
including Belgium and Italy. Belgium was the first European country to pass legislation 
banning the full face cover despite the practice being confined to a very small minority of 
women. '”! In Italy, the practice has also been banned albeit not via primary legislation but 
through byelaws at local level.'”’ In the Middle East, Syria has banned both the nigab and 


burqa at university. 4 


It is too early to comment on the impact that the law will have on the French Muslim 
community. While the initiative to outlaw the practice in order to protect those women who 
are forced to hide behind a full veil is one that should be welcome, one can also question the 
fate of those women that are forced to wear the full body garment. The initiative of imposing 
a fine on those who impose the practice is a well founded one but it is likely that enforcement 
will be problematic. Will those women be forced to remain at home or will they be moved to 
countries where the practice is allowed? Have the French authorities hidden the problem 
away from society rather than addressing any underlying issues which might be better done at 
local level on a case by case basis? Moreover, the ban appears to be predicated on the 
assumption that all women who wear the veil have been forced to do so, or indoctrinated into 
doing so, rather than choosing to exercise their autonomy in determining that this is how they 
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wish to live. The state may be making paternalistic assumptions about women, and denying 
their agency, which appears to run contrary to the spirit of Republicanism. Indeed, while the 
report recognises that amongst those women who were interviewed, some claimed to be 
wearing the full face cover out of choice, the report describes this phenomena as ‘servitude 
volontaire’ (voluntary enslavement).'”* This according to the report can be attributed to the 
desire of those women to adhere more strictly to the principles of Islam and to look like the 
wives of the prophet or to a willingness to distance themselves from a society that they see as 
corrupted. This is not surprising if one considers that most of those who wear the full face 
cover are young French women under 30 years old who for the most part converted to 
Islam.'° In that sense, it could be seen as the manifestation of a strong desire to show one’s 
belonging to a particular culture and to be fully integrated into that culture rather than a form 
of extremism as it has often been claimed. 


V Conclusion: Freedom of religion vs. laicité 


This chapter has provided an overview of secularism in France, its historical, socio-political 
and legal basis in an attempt to assess whether France has been successful in balancing 
freedom of religion with secularism values. Freedom of religion as protected by article 9 
comprises both belief and manifestation of belief. It is the latter in France that is subject to 
much controversy. Manifestation of belief through religious symbols is widely limited in 
France within the public sphere and especially at school since it contradicts the principles of 
laicité. While the limitations placed on manifestation of beliefs are prescribed by law as 
provided by article 9(2) of the ECHR, those limitations have been the subject of much 
criticism and one can indeed question the extent to which those limitations are proportionate 
to the aim sought. 


There is no uniform policy in French schools. Instead, the uniform is the ‘secular uniform’. 
Non religious symbols are not outlawed, students can, for instance, attend school dressed as a 
Goth but they cannot wear a headscarf. This seems to give religion a special status and thus 
has created a stigma against religion and more particularly Islam. 


The underlying issue is that many of the principles underlying the notion of laicité emerged as 
a reaction to the Church and at a time where most of France was Catholic. Following the 
independence of the colonies however, France became a pluralist society and /aicité needed to 
be revised to accommodate the new demographic status. Laicité does not as such pose 
problems to belief based religions but practice based ones such as Islam, Judaism and Sikhism 
have their freedom of religion restricted. Some French Muslim women undeniably have to 
choose between practicing their religion which for some might include wearing a form of face 
cover which they may consider to be prescribed by the Koran and taking an active part in 
French public life, as both are not compatible. Private religious schooling has also been 
encouraged which further worsens communitarisms. 


As a result, minorities find themselves more stigmatised and this leads to more exclusions 
rather than the initial aim of ‘integration’. Laicité is taken to such an extreme that it can be 
seen as the religion of the republic. The idea that in order to be a French citizen, one must 
detach oneself from any cultural background is one that may lead to ignorance and 
segregation rather than the initial aim of integration. It may also allow religious practice, 
relegated to the private sphere, to go unchallenged as it is hidden from view and from public 
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debate. While it is important to support freedom from religion and the state has to protect its 
citizens from factional pressure, religion and culture are often intertwined and for certain 
minorities giving up their culture amounts to surrendering their identity. 
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